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*SLATON TO SPEND
TODAY IN STUDY
OF FRANK APPEAL

Hearing Adjourned at Mid-
day Saturday Until Mon-
day Morning at Request of
Solicitor Dorsey.

BROWN TAKES STAND
AGAINST COMMUTATION

Former Governor Declares

Mercy Should Not Be Per-
mitted to Interfere With
the Ends of Justice.

Governor Slaton announced Satur-
day at the first session of the Leo M.
Frank hearing on the commutation ap-
peal that he would confine most of Sun-
day to study of the Frank case In an
effort to conserve time and expedite
the hearing now in progress.

Ani mmense mass of documentary
evidence, published briefs and other
data has been sent to Governor Sla-
ton's country home, where he can spend
today in study, preparing himself for
the vigorous arguments that are to
confront him Monday morning and aft-
ernoon.

The main feature of the first morn-
ing's session of the final Frank appeal
was an address delivered by former
Governor Joseph M. Brown, in which
he declared that the question of mercy
should not enter into the Frank case,
and that it should be counsidered en-
tirely from a judicial standpoint.

The former governor appeared as a
member of the delegation from Cobb
county, which was organized last Mon-
day night a week ago at the
mass meating held in the Cobb county
courthouse. when an audience of Cobb
citizens met to protest against the
move to commute Frank.

The delegation was headed by M. M.
Sessions, a business man of Marietta,
who, in a short address, declared that
Frank should be made to take his
medicine, and that if the doomed man
had “been Sesslons’, his neck would
have been broken long ago.”

Another address frotesting against
commutation was made by Herbert
Clay, solicitor of the Rlue Ridge cir-
cuit superior court, whose home is in
Marietta. Sessions and the solicitor
were followed by Mr. Brown,

Dorsey Preparing Brief.

Solicitor Dorsey busied himself un-
til late Saturday night preparing a
vrief of argument which he will sub-
mit to the governor Monday morning
as a part of his fight against the
clemency appeal. He was in confer-
ence throughout the afternoon with
ex-Governer Brown and with Detec-
tives John Starnes and Pat Campbell,
prosecutors of Leo Frank and investi-
gators of the Mary Phagan murder.

A visit will -be made—D>Monday, per-
haps—to the pencil factory by Gov-
ernor Slaton. He announced Satur-
day morning that he desired to in-
spect the pencil plant building and
familiarize himself with surroundings
so that he could visualize the various
phases of evidence in the case,

The argument for Frank's' defense
is being made by Attorney William
Howard, of Augusta, the former con-
gressman who led the fight before the
prison commission. "He spent most of
Saturday morning outlining the plan
of defense he had adopted, which was
devoted largely to the evidence in the
case. He stated that he would “'take
the testimony and evidence of the
prosecution and reveal the negro Con-
ley guilty instead of Frank.

19 Instances Submlitted.

In this regard he submitted to the
governor nineteen instances exclusive
of the Conley testimony, which, he said,
f6érmed the basis of the prosecution.
These instances were:

1. Frank was the last person to see Mary
Phagan allve.

2., Frank excused Newt Lee from 4 to
6 o'clock in the afternoon.

3. His reluctance to recelve Gantt at the

factory.
4. He telephoned Newt Lee at 7:30 o'clock

p. m.
5. The testimony of Albert McKnlght.
6, Frank's nervousness on the morning

the body was found.

7. Frank's dlsinclination to look at the
body at the undertaker's.

8. The change In the time slips.

9, His early employment of counsel.

10. His wife's alleged fallure to visit him,

11. His fallure to Inform the detectlves
that the notes were {n the handwriting
of Conley.

12, Hix failure to confront Conley in the
presence of detectlves.

13. The testimony as to his alleged im-
moral conduct.

T4 Fallure of attorneys for the defense
to cross-examine character witnesses,

15. Frank’'s fallure to stand cross-exam-
fnation on the witness stand.

16. The alleged blood spots on the sec-
ond_floor.

17. Alleged halr on turning lathe. second

floor.

18. Alleged efforts to approach Mary
Phagan.

14. Alleged looking Into dressing rooms
of women employeex.

All these, Attorney Howard declared,
were not sufficient to conviet Frank,
and all could be satisfactorily explain-
ed to an unprejudiced mind.

Governor Slaton showed a profound
interest in many details of the Frank
evidence. It was apparent from the
beginning that he intended going ex-
haustively into the case and leaving
no stone unturned. He frequently
broke into the remarks of Mr. Howard
to press inquiries, and, at times, call-
ed upon Mr. Dorsey, who was sitting
siearby, for explanations of certain ele-
ments of evidence.

Mr. Howard's Specch, .

“The petitioners asrert the absolute In-
nocence of Leo M. Frank,” began Mr. How-
ard, “but we only ask a commutation of
his sentence. We aasert and will contend
that it is proved by this record that he
did not commit the crime. The relief prayed
for does not ask a change of the jury's
verdict, but simply a change of the pen-
alty. While this is the prayer of the pe-
titfon, we recognize the constitutiona! right
and duty of your excellency, if firmly con-
vinced of the petitioner’s Innocence, to grant
him a full pardon. However, the petition
does not impugn the Jury’'s verdict, but
simply asks a change of punishment from
blood d@eath to life impriscnment.

“Whatever has been sald as to our seek-
in; to impugn the verdict or criticlse the
judgments In this case Is gratuitous and

Continued on Page Four,
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should ndt be considered. Those who pro-
test that your excellency has no right to
commute thls sentence are aside from the
fact that the constitution of the atate
clothes you with the right.”

Slaton Asks Questlons,

Here the governor asked:

Do you contend that Judge Roan could
have fixed thls sentence uat life imprison-
ment 77" .

“YTes, with propriety,” answered the at-.
‘torney. My position, your exceliancy, taken
on the record, 13 that the evidence estab-
lished bLeyond u ressonablo doubt the gullt
ot James Conley. This evidence construed
and interpreted by the luw does not and
cdnnet connect Frank with the murder, Con-
ley, starting with the corpus delecti and
‘pursuing the case to the end, is proven
‘guilty by the record.

“Conley and Frank contrasted by their
conduct cvonfirm the conteutlon as i inat-
ter of law that Conley must be gullty and
that Frank cannot be gullty.

. “I wil argue that Conley first robbct_!:
then violuted, then murdered Mary Phagan.

Here tho governor asked: ‘I have already
‘reml 221 pages of the record. When you
'speak of Conley having assuulted the girl
‘how o you reconclie the testimony of D
iﬂarris. that he found mno such evidence
7 **We are xoing to.rely on Dr. Harrls' own
testimony,” sadd Mr.  Howurd. “In the
course of hls testimony he admitted that
the absence of the particular evidence he
sought, at the late day he performed the
autopsy, did not conclusively show there
‘hed been no criminal assault,

1 am perfectly wiliing to rest this que
'tton on Dr. Hurris' testimony. There was
'a great controversy between the doctot
My experience hus taught me wherevor pos-
sible to try a case without doctors and
Magrams, If I can plant this case on one,
dector and that doctor the state’'s own wit-,
ness, I am more than satisfled i

““The murder notes form a toplo {n them-|
selves. ‘There is no disputs as to their
physical authorship. The only dispute is
concerning thelr mental authorship. 1 will
undertake to show that buth authorships
were Conley’s.

“1f you take the time Mary Phagan ente
ed the factory and the time CUonley suy
she was killed, you will find Conley’'s testi-
mony absolutely different from tho other
evidence on the subject.”

Governor Slaton here inquired whera Mr.
Howard contended the girl was killed. Mr.
Howard said his opinfon from close study
of the record that the blow over the eye
was the first vlclence recelved by the girl
and that she received It as she came down !
the stairs from the secand tigor. Further,
that this blow stunned her and that while in |
a stunned condition Conley contrived to

H
i

take her to the basement, whether through
the trap door or the open elevator =shaft
was not shown by the record outside of Con-
ley’s testimony. He sald it was quite evident
that she got into the basement without her '
consent and through svme forin of violence. ‘

Governor Slaton here announced his pur-‘
pose to make a personal visit to the pencil
factory and !nspect the rcene of the crime. .

“There Is evidence,” said Mr. Howard, “in
the record to the effect thut there was not
room four the body to be tiken through the
trap door and down the ladder. [ shall
not dispute that. but If it were left to me I,
<vould say that witness didn't know what he
was talking aboutl |

Here the.governor remarked: “There was |
the body befng |

rome suggestion about

thrown down the elevator shaft, but 1 under-
stand Dr. Hurt testified that he found
no bruises on the body.”

Mr. Howard replied: “\With the exceptlon
of Conley’s testlmony the record is blunk as |
to how she got to the basement. There is!
no rooem for doubt, your exceilency, there!
is no room for argument, It Conley's
statemnent is true, then Frank is gullty.

*“The records show that Mary Phagan
had been lald off several days befure the
murder; that she earned, that week, only
$1.20; that rhe went to the factory on Sat-
urday morning to get this nmoney; that
after Frank pald ner she inquired if the
metal had come; that Frank replled that
Le did not know, or that it had not cone,
there belng some dlspute as to his an-
swer."”

Door to Basement.
then reverted to the trap
He suid the ladder

Trap

Mr. Howard
door and the ladder.
was steep, but could have bLeen used by
such a man as Conley, a young and strong
negro; that Conley easily could have gonu

down the ladder and drawn to him a semi-
conecious body, and that he could have
protected it from the shock of a fall. He

#ald this was frequentiy done by firemen
in rescuing people from burning bulldings.
both people allve and people dead or un-\
conscious. He said the trap deor was two,
feet wide and two feet three Inches long:

that while Conley and the unconscious:
body could not both gou through at ti i
same time, it would have been an easy

matter for Conley to go down f{irst, reach|
back and pull the bedy ufter him, !
*1¢ there any evidence to show how iong
she could have remained alive after the
cord was placed around her neck?”
“That is Indefinite, replled the lawyer,
“but the general impression was that she

might have remalned alive about fifteen
minutes. Also we have the avidence of
Dobbs that rigor mortls had not set In.

It the injurles which she received had been
inflicted befor? the cerd was placed around
her neck, much of her llfe must have been
spent.”

Governor Slaton asked as to the suffl-
ciency of the evidence If the testimony of
Conley 13 excluded. .

Mr. Howard: It ig Inadequate to amoumny
even to a suspiclon. Every act of Frank's
1s conslstent with Innocence, provided the
praper explanation is made, which can bsl
done,"

Ar. Howard was followed by Mr. Sesslons
and Mr, Clay. Ex-(Governor Brown followed |
the latter, saviug in part:

Governor Irown's Speech.

“Durlng the second term when I =at In,
the chalr which your. excellency now con-
spicuously honors Judge Rodn several
times came Into this office to confer with
me about clemeney cases. One day, after
having a conference regarding an applica- !
tlon for pardon, Judge Roun wturned to |
other subjects and made some renmrku!
which 1 shall never forget. He bhegun
talking about the Magna Charta and how !
the barons and other noblemen of Eng-|
land wrested that chart of human liber-
ties from King John.

“f. was excendingly Atruck with the fucll

that out of about flfty-three names of
noblemen upon  that great Instrument,
which alsn bore the signature of the King, .
quite a portion of the noblemen kigned by
making their marks. In other words, they
didn't even know how to read and write,
and yet those unlettered men were 80!
sifted” with powers of discernment, withi
cnowledge of human rights, with cuurnge}
and determination. that they formed thel
clearest chart of human rights which up!
to that perlod the world hud ever known.
. "Judge Roan then drew from thls a
. comparison of the men drawn fromn the
masses of the people who served as jurors
| and made clear his conviction that theres
rested In the minds of the masses of the
people a clearness of perspectlon and
' knowledge not only of our institutions,
but ‘of the abstract principles of human
righta; that they almost unerringly found
the substantial truth in thelr verdicts,
That he maintained the same conviction
about the value of the judgmont of the
jurors In the Frank trial I have secen no
renson to doubt.

. Judge Roan's Letter.

“Now, as to Judge Roan's letter which
has. been put Into . this hearing in this
office, I ree nothing i it which weakens
the state’s case. .Judge Roan was an up-
right judge, a patrlotic cltizen, & golden-
hearted gentleman, a slncere Christian.
Jike other Judges, when the duty wns
on him he dischargead it faithfully. He had
a full comprehension of the restrictions
the constitution placeil around him and ho
stayed within them, ;

“Tut after the duty was off his shoul-'
ders he was ready to tell tho governor that
{t his sense of duty in a different scopo
of action led him to a different conclusion,
he (Judge Roan) had no criticism to
make of him.

“The letter under revlew was written
‘when the -death shadows were stealing
over him. At such & time strong men

row mellow. 1t Is no reflectlon on Judge

oan that he wrote this letter. but the ex-
ecutlve office of Georgla will incur a great
tegul and meral hazard If it does not, ns
Judge Roan did, firmly discharge its duty
to the constitution of Georgla .when the
necessity s upon it. .
I ®This' is truly & remarkablo case, In

i

that it s brought into the executive office
on  absolutely nothing which hus a
bearing on this case except the evidence
upnp ywhich it was passed by all the courts
and their declsions—except Judge Roan's
ante-mortom letter, in which he in nowiso:
expresses his conviction that the trial jury,
rendered a verdict contrary to the facts!
proven in the trial. And the governor 1is!
asked, by ull the logle of this presanta-!
tion, to make of himself a court of correc-
tlon, to retry this case on that evidenoce
and to correct all the courts. e 1s anked
to change the genlus of our oconstitution'

~
o

and laws to make mercy, Instead of jus-

tiee, the controfling factor in  dealing

with one who has been proven to have
committed uan_ atroclous crlme,
Justlee v. Merey.

‘“Mercy. As the great Chlef Justlee

Tiram  Warner once sald, 'The word

“mercy” {s not found in the constitution of

Georgia.' And nowhere In tha Bible {8 1t
used as having the right to defeat jus-
tice. The entire teaching of that Book of

Hooks is that justice must be satisfled or
merey can have no part,

But  what savs  tha of
teorszia on this sublect?

“To practically preseribe, determiine and
uphold justive the constitution hasx estab-
lishet threa departments for the govern-
ment of ieergla. But of these depart-’
ments 1t says, section 6374: ‘The leglsla-
tive, judicial and executive powers shall
forever remaln rxeparate and distinet, and
no  perron  discharging the dutlex of one
shall at the same time rxercise the func-
tions of elther of the others, ecxcept as
herein provided.?

“For the determination of justice the con-
stitution says:

*‘On the trial of all erlminal cases the
jury shall be the judges of the law and
the facts . . .  Verdicts are to have a
reasonable {ntendment, and arc to recelve
a reasonable construction, and are not to be
avoldad unless from necaonsify.’

“The last sentencs 13 manifestly addressed
to the governor and to every autherity In
the state.

“Now, note how carefully the constitution
guards the trial jury from coercion or other
influence axninst its freedom of action In de-
termining the appileation of Juntice:

“Section 1054, ‘It is error for the judge
of the superlor court, in any case. during !
ity progress, or In his cnarse to the jury, |
to express or Intlmate hix opinfon ax tal
wwhat has or has not been proved, of as to)
the gullt of the acenued: amd a violatlon of
the provisions of thisx section shall be held
by the supreme court to be error, and the de-
clslon in such case reversed, and a new trial
granted, with such directions as the supreme
court may lawfully give.'

Puty aof the Governor,

“But what says the constltution as te the
duty of the head of the executive depart-
ment? ‘e (the governor) shall take care
that the laws uare foithfully executed. rote,

“*Now, have adduced these quotations
from the constitution of Georgia for the very
pore of emphasizing the fuct that the very
foundation upon which that canstitution Is
built {3 Justice, that the very intent uppor-
most with ts muakers was ‘to Insure jus-
tice;’ nnd to show further that for the ac-
eomplirhment of this noblest of purposes it
forbada any one departinent of the state
rovernment to defeat or unduly tnterfere
with the duty it had specifically placed upon
another.

“And I adduce these quotations for the
further purpose of showing why I do not
bhelieve that the conferring of the pardon
power upatt the governor carrivd the open
purpose or even inference that he was there-
Ly clothed with the authority to use the!
executive power to handle the same ques-

constitution

tion on the same evidence on which the
courts had handled It and to give It a
radienlly ddifferent result.

“The state of Georgta never intended that
her constitution should be u-ed to contra-
dict ftself. .

Says Petitions Worthleas,

“Rut let us Inok a little further Into the
application of the constitution to the case
under review today.

**That great chart of our rights and du-
tles provides a way for the legislature to
enact laws, and for the judiclary to construe
them and to determine tha application of
Justica under them; but it prevides no way
for the executive department to take a
vote by petition among the people of Geor-
gla and of other states for the evaslon or
defeat of those laws., no way for supplant-
ing justice by sympathy. No one {3 more
aware than yonur excellency of the worth-
lessness of petitions signed without the sanc- .
tity of an oath, as against the refuirements
of the constitutlon.

*“Thn constitution requires thoe impartial
applcation of the laws to all; it does not
ndmit an exception In favor of any class
and any persen.

“Again, in considering the present case,
If justice cannot be determined by the ex-
amlinatlon and cross-examination of  wit-
nesses under oath, In court, how cun it be
determined with no witnesses present {n the
governor's oftice.

Judgo Roan's Course,

“The casa we are now considering i3 one
of a peculiarly atroctous murder. Of murder
the constitutlon says: “The punichment of
persons convicted of murder shall be death,
but may be confinement In the penitentiary
for Hife In the following cases: if the jury
trying the case shall so recommend, or if
the conviction i{s founded solely on circum-

. stantial testimony, tho preslding judge may

rentence to confinement In the peunitentiary

for lite. In the former case it iz not dis-
cretionary with the Judge; in the latter
it 1is.

“Judge Roan knew perfectly well that this
discretion rested with him, but It is clear
that he elther dlid not constder the testimony
to be solely circamstantial, or he deemed the
clreumnstances making that testimony te be
suo overwhelmingly conclusive against this
defencddant that he feit that his onth-bouna
duty left him no proper recourse save to
name the death penalty, and his subsequent
action in refusing to grant a new trinl
lenven no doubt ay to the course which he
felt constrained to take In finally dispusing
of the case.

“[ cannot see why this ecasxe should be
differentiated from other murder cases, 1
cannot see why Ieo Frank should have n
process different from that had by every
other man convicted of murder and I am
voleing the protest of, 1 belleve, an enormous
majority of the citlzens of Georgla against
any favoritism over all others,

“And let mo say, just here, that there
is one feature for consideration in this awful
murder which the sentimentalists in Geor-
gin and other states have forgotten, or
from which they have strangely turned their
thoughtys, This §s the duty which God Al-
mighty has placed upon the stats in all
cases when murder has been done*

I dwell; for I, the Lord, dwell among the
peopic of lsrael”

“Mary Phagan's hiood today is erying to
God from the ground in the state of Goeor-
gla. And Georgia ls today polluted by that
blood, and she cannot be clennsed until God
be obeyed, #s is commanded In verse 33, .

Did Not Ask Recommendation,

“Now, while it has been referred to In
this hearing today, let me repeat that it
ts o notable fact that not one grand juror,
or trial juror, or the solicitor general, who
successively or co-ordinitely had part in
the indlctinent and trinl of Leo Frank, has
recommended cominutation of the sentence
passed  upon  hin. In other words, the
twenty-three grand jurors, the twelve trial
Jurors and the solicitor general, numbering
thirty-six, who were enganged directly or In-
directly in the prosecutlon of this man, and
not one of them has fmpoached bls course,

‘“*In our opinjon he I8 not shown to have
heen deprived of any right guaranteed to
him by the fourteenth amendment, or of
any other provision of the constitution, or
laws of tho Unlted Stales; on the contrary,
he has been convicted, und Is now held in
custody, under ‘‘due process of law" within
the meaning of the constitution,”
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