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Writ of Error Made to Full
Supreme Bench.

CLAIMS FEDERAL RIGHTS

Absence from Court When Jury

Reported Held to Violate Con-
stitutional Guarantee.

GEORGIA DECISION QUOTED

Brlef Filed to Show State Court Bid

Pass on Federal Question, Which
May Be Reviewed.

Rpectal tn The New York Times.

WASHINGTON, Nov. 30.—Henry A.

Alexander of Atlanta, of counsel for Leo
M. Frank, who has been sentenced to
death for the murder of a factory girl in
Atlanta in 1618, today

asked the Su-

preme Court of the United States for

legve to file a petition for a writ of er-
ror, at the same time filing a brief set-

ting forth the history of the case and
the grounds upon which the writ was

asked. Chief Justice White accepted
the brief, and wvas informed that an-
other brief, that of Louis Marshall of
New York, was in the malls and would
be flled as socon as rece.ved.

The court's action today indicates that

on Monday its decision will be handed
down as to the request presented today.
Ir that decision grants the permission
asked, counsel for Frank will then ask
for a writ

of error. This point may

take another week.

The time originally set for ¥Frank's

execution has long passed, and, while

the Supreme Court of Georgia has sent
down the remittitur, it is supposed that
the resentencing will be postponed, pend-
ing decision by the Supreme Court of

the United States upon the points be-
fore it, or that a date will be fixed

sufficiently remote to allow the Federal

tribunal full time in which to hand down

its apinion.

In his brief Mr. Alexander based his

plea on the ground that the prisoner

was absent from the courtroom when
the verdict was given against him; that

there was a denial of due process of
law because of the presence throughout
the trial of hostile and threatening
crowds, and that the presiding Judge,
in overruling a motion for a new trial,
declared that he was not convinced of
the guilt of the accused. Mr. Alexander

referred to the

decisions of Assoaciate

Justices Lamar and Holmes of the Su-
premo Court in denying a writ of error,

commenting upon the 1ract

that they

found no compelling ground for Federal

action.

He added, however, that, while

the Supreme Court of Georgia was with-
in its Tights in passing upon questions
of local legul procedure, in passing upon
these questions it had brushed aside the
prisone=~ s rights under the Federal Con-
stituton.
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Frank of :
after be referred tc as tlre petitioner,
was receiveéd 1r. court, both he and
his counsel were abseri, himself be-
ing incarcerated in Jasn
was due to a private .taument mage to
counsel by the presiding Judge Jjust
before
without the knowxedge of petitioner
that he and counsel would probably be
in danger of their lives should they
rema’n in court and the verdict be for

hig absence,
made a grouna.

a<ainst the accused as showin

that no controlling
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Procoeeaings Since the Verdict.
Mr. Alexander's orte? follows:

STATIMENT.

When the vercélct conscting Leo M
murder, who <will herein-

Their absence

beginning his charge aad

acquitial.
A motion for a3 new trial afterward

made was overrileg, and the judgment

affirmea b; .e Supreme Court of
Georgia. 1n anis rnotion, the fact of
whiie recited, was not

Thereafter hLe £lled a motion to set

aslde the veru.ct on the ground that

the same war null and veoid, for the

reason that his iavoluntary absence at

its reception deprived him of due
rocess of law as guaranteed by the

fteenth Amuendment to the Constitu-
tion of the United States; that his

right to be present wis nat waivable

by himself or his counsel in any man-
ner whatever, and that the alleged

waiver made by his counsel was of no

effect because they had no authority

to maxe i, und because it was invol-

untary, Lav.ng been extorted from
them by tuLe extraordinary excilement
and terror surrounding the trial and

the sta.emont of the Judge.

Anoiner ground o0f the motion set

forth the details of thie conttnued and

demonstrations of hostility
a de-

violent
©

nial orf due process of law under the
Fourteenth Amendinent; and still an-
other set forth is that the same Judge,

in overruling a motion for a new trial,
had declared that he was not con-

vinced of the defendunt’'s guilt.

This motion was dismissed on de-
murrer and that judgment affirmed
by the Supreme Court 0f Georgiu.
A few days later it refused to grant a

writ of error to this court.

The present petition ras_ been pre-
sented successively to Mr. Justice La-
mar and to 3Ir. Justice Holmes. who
declined to grant the writ. Both gave
counsel written statements of their
reasons for »0 declining, and copies of
these stiaiements are presented here-
with. These reasonz were, in effect,
: Federal question
was presented and thatl this court had
no jurisdiction because the decision of
the State cow.rt was o!mply an inter-
pretation o: its own local procegure.
which wus a matter over which it had
execut!ve jurisdiction and which was
binding and conclusive upon this court.

Federat! Cuestion Iunvolved,

ARGUMENT.

Counsel riling this orief believes that
a controiiing Federal question is pre-
sented by this record and that this
court has jurisdiction for the following
reasons:

Permit us at this point to indicate
respectfully exactly where the issue
Yfes between counsel and the views of
the JusJdces who have declined the
writ. That can best be done by stat-
ing, first in what respects we agrec
with hetr conclusions, thus narrowing
the fleid of difference.

Firm, then, we agree that the de-
cisior. of the Supieme Court of Geor-

ia was an adjudication of a point of

tate pro cdere, but, secondly, we
sabmar $l.at e srefusal to grant the
writ was error becsuse of the fail-
ure, o3 we contaand, to give full ef-
fect 1o this feature oz the decision, to
wir: Thal 't showi on Its race that
the Supreme Court » Georgia felt
that i could not, a1..d shows thst it
wouid a0f, have comne (O tl}e conclu-

ion .eacr.cd had ¢ .ot first, as a

 necessary preitlot of su.l conclugion,

overruled and dernied the petitioner's
clatin o0f Feaerul right In other
worés, whtle the Read and front of the
Stae court's deci.ion wasg an adjudl!-
car:on of a poiu o1 local law, nLever-
theless that adiadication was predi-
cated. bpon «ts views of rederal aw
and would .aever L.ave been at all had
it not ertertasned those views repard-
ing Federal icw. It was only because
the Supreme Court of Georgia .uter-
preted the petitoner’'s claim o ¥Fed-
eral right as it did_that It was able
to come to the .onclusion that. under
the local law, rne petitioner, having
acqulesced in the waiver made by his

counsel, had surrendered his mehts
The interpretation

rearéd the auper-
“srpeture of its - Interpretation of the

- bocedure of -the State. - P - -
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petitioner’'s Federal rights and rezard-
less of whether the verdict rendered
in his absence was a nullity or an
irregularity and regardless of whether
the petitioner's right to be present
was waivable or non-waivable, still,
whatever these rights might have
been, they had been asserted too late
and not acording to Georgia practice
and therefore were lest. If it had
done this, it is conceded that 1iis
decision would have involved only a
matter of iocal procedure and would
11}0*. have presented a Federal ques-
ion.

Georgla Decision a Deduction.

But this is not what it did. What
it did do was something entirely dif-
ferent, to wit: It declared a Pproposi-
t:on of local law, not as an inde-
pendent, self-sufficient principie of
procedure, but expressly and dis-
tincily as a deduction from an under-
lying proposition of Federal law. To
state the matter more exblicidy, the

Supreme Court of Georgla, being
salisfied with the correctness of its
previous ruling in the Cawthorn case,
119 Georgia 395, to the effect that a
prisoner on trial for his life could
waive his presence at the reception of
the verdiet, and having determined to
adhere to it, simply gave expression
to a postulate of that decision and
neld that such absence was a mere
irregularity. In this conclusion, ol
course, was involved the proposition
that the right to be present was
walivable. This much being estab-
lished, it was obvious, under the most
clementiary principles, that any right
a person might have to object would
be lost unless the objection were
made at the first opportunity, to wit:
The filinz of a motion for a new trial,

In subhead note A of the third
main head note (written, like all its
head notes. by the court itself) the
very use of a subhead note and of
the word accordingly in introducing
it shows that the proposition stated
in that subhead note was stated as a
corollary of or deduction from_ the
proposition stated in_the maln head
note. The main and subhead notes
referred to read as follows, the italics
being ours, to wit:

3. It is the right of a defendant on trial
for crime in this State to be present at
every stage of his tria) and to be tried ac-
cording to establismed procedure. But he
may walive formal trial and verdict and
plead guilty, ard this includes the power
to walve mere incidents of trial, such as
(ljus presence at the reception of the ver-

fct.

(A) Accordingly, where, on the trial of
cna accused of murder. the counsel for the
accused, at the suggestion of the trial
Judge. waived the presence of the defend-
ant at the reception of the verdlet, with-
out his knowledge or consent, and where
the verdict was received and the jury
polled by the court when the defendant
was nnt present, but was confined in jail.
and the defendant's counsel were also ab-
sent and where it appears that iwhen the
defendant was sentenced to suffer death
he was present in court in person and by
attorneys, and later, within the time al-
lowed by law. made a motion for a new
trial, which recited, among other things,
his absence at the reception of the verdict,
and that his presence had been waived by
his couneel, and his motion for new trial
was refused by the trial court and Its
judzment affirmed by the Supreme Court,
the defendant will be considered as having
acquicsced in the waiver made by his
counsel of his presence at the reception of
verdlet. and he cannot at a subsequent
date set up such absence as a ground to
set aside the verdict in a motion made for
that purpose,

Fundamental Rizght the Issue.

It thus appears that, while the con-
clusion reached by the Supreme Court
of Georgla was a proposition of pro-
cedure, it was only an uncontested
deduction necessarily drawn {from an-
other and far more radical and dis-

putable proposition amout which the

real contest had been waged. The
real issue—the dominating issue— was
whether the right claimed by the peti-
tiorer was, as he contended, a great
fundamental right indispensable to the
preservation of human life and lib-
erty and an integral element of due
process of law, as guaranteed by the
Constitution of the United §States,
wwhich neither he nor his counsel could
waive by any conduct whatever, or,
on the other hand, as the State of
Georgla contended, a °‘ mere inci-
dent " of the trial whose violation was
ar. “ irregularity °° only.

That issue having been joined and
having been decided by the court in
fuvor of the State's congention, the
rest followed as a matter of course.
If the right was a °*‘ mere incident,”
its violation, of course, was an Ir-
regularity only: and, of course, if it
were an trregularity only, it might be
waived: and, of course, if it might
be waived, objection to any violation
in order to be effective and listened
to by the courts would have to be
made at the very first opportunity.
The flrst Fropositnon being conceded,
the rest followed easily and inevitably.
There was no room left for further
dispute.

The principal breastworks of the
petitio..cv’'s defense having been suc-
cosslully stormed by the State, the
conyuest of the remainder of the
field was unresisted and perfunctory.
In oti.er words, the real battle In the
case was waged around one of the
underlyving premises of the argument,
which was a question of Federal law,
and there never was and could not
have been any contest at all about
the conclusion reached. (a point of
lncal procedure) once that guestion of
Federal law was determined against
the petitioner's contention. .

To put the matter in another way,
the decision of the Supreme Court of
Georgin consists,  in its ultimate

analysis, of two syllogisms, which
may be stated as follows:
The firat: Major premise: That

which is an irregularity only may be
waived; minor premise: The fallure to
have the petitioner present at the re-
ception of the verdict was an lrregu-
larity only: conclusion: Therefore it
could be waived.

The second: Major premise: A viola-
tion of right that may be waived must
be taken advantage of at the first op-
portunity or be lost; minor premise:
The failure to have the petitioner pres-
ent at the reception of the verdict
was a violation of right that he could
waive, (this premise 18 the conclusion
cf the first syllogism;) conclusion:
Therefore, it was lost by failure to
take advantage of it at the first op-
portunity.

Not n Mere Irregularity.

Tt is apparent that there would not
be the slightest room for dispute

about the correctness of any of the |

premises or conclusions stated in the
foregoing syliogisms but for one, to
wit: The minor premise of the first
syllogism. As to the correctness of
that minor premise there wasg the
sharpest kind of dispute. That minor
premise is a proposition of Federal

lJaw, and it overruled and denied a
contention to the contrary made by
{he petitioner.

Now, it is evidently incorrect to say, I

because the conclusion of the second
of the above syllogisms involves only
a point of local procedure, - that the
Supreme Court of Georgia did not
decide a controlling questlon of Fed-
eral law. It was obliged to do so to
reach its conclusion. And that Fed-

eral law. Obviously it did decide a !

controlling question of Federal law.

1t was obliged to do so to reach
itg conclusion. And that Federal
guesticn was ¢the erux of the

case. If it had not decided that Fed-
eral question as it did it would not
and it could not have reached the
conclusion that the petitioner’'s rights
had been lost by acquiescence in the
wa've.r made by his counsel.

If one will but substitute for the
minor premise of the first syllogism
the proposition contented for by the
petitioner, and then attempt to reach
the same conclusion in the second syl-
logism, it will be quickly seen that that
premise was the dominating and con-
trolling factor in the reasoning of the
court.

That the Supreme Court of Georgia
was fully conscious of the necessity in
order to sustain and justify its con-
clusion, of first establishing that the
absence of the petitioner at the rendi-
tion of the verdict was a mere irregu-
lJaritv is made entirely evident by the
manner in which, in the course of its
opinion, it labors to do so. Indeed,
practically the whole opinion is given
up to it, except that part in which it
states the' proposition, which no one
disputes, that an objection to a mere
irregularity must be made at the first
opporitunity.

Eizght Different Demonstrations.

A reading of the opinion shows the
proposition that such absence of the
petitioner was a mere irregularity in
at least eight different ways, as fol-
lows:

First—In the third head note (writ-
ten like all Its head notes by the court
itself) it declares in so many words
that the presence of the petitioner at
the reception of the verdict was a
‘ mere incident *’ of the trial.—Opinion,
Pagc 2, Line 9.

Second—It makes the very state-
ment in haec verbis that such absence
was an * irregularity,”” and by the
phrase, “*if there is one,’”’ seems to
intimmate a doubt in its mind if such
absence amounted even to an irregu-
laritv—probably because it regarded
the waiver made by counsel as bind-
ing.—Opinion, Page 28, Line ZT.

Third—>Mindful of the principle that
the illegality of a verdict vold for
lack of jurisdiction is not walvable by
the act of the parties, it eXxpressly
negatives the contention of the peti-
tioner that his absence deprived the
court of jurisdiction and rendered the
verdict void and a nullity and con-
demns counsel for * trifling with the
court ' because they advised such a
contention.—Opinion, Pages 9-14, Lines
5-9, on Page 9. PagZe 24, ILine 23;
Page 27, Line 16; Page 28, Lines 2-9.

Fourth—It states the proposition by
implication by saying that the right
of the petitioner to be present at the
reception of the verdict was one that
he could waive and which he had
waived.—Opinion, Page 2, Lines 9, 26;
Page 27, Line 13.

Fifth-—It also states it by implication
by adopting Justice Cobbs’s personal
obiter 1n the Cawthorne case, supra,
declaring that it was a right counsel
could effectually wajve, and this de-
spite the waiver having been extorted
by the demonstrations of a mob.
—QOpinion, Page 24, Lines 32-36; Page
25, Lines 1-6. :
_Sixth—By adjudication that the peti-
tioner had been accorded a full oppor-
tunity to defend himself, and this,
although the unanimous voice of the
courts of all English-speaking peoples
has declared for centuries that in a
capital case the presence of the ac-
cused at the reception of the verdict is
an indispensable element of the right
to be heard in his own defense.—Opin-
ion, Page 1, lines & to 23, Pages 9 to
14, Sece Pages 94 to 135, inclusive, of
the brief filed with this as an exhibit,
wherein all the authorities on this
point are collated, same being one of
the briefs filed in behalf of the peti-
tioner when the case was pending in
the Supreme Court of Georgia.

Seventh—By its statment treating
the case of Lamptkin vs. State,

Ehe New Hork Eimes
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Georgla, 517, as analogous to the in-
stant case. The pertinent portion of
that case reads as follows:

When fa:tg, and a witness by whom they
can be proved, to manifest the Incompe-
tency of a juoror, come to the knowledge of
counsel for the accused, after the jury are
sworn but before any further steps In the
trial has been taken, the question of the
juror's competency should then be raised
and submitted to the court. It is not sound
practice for counsel to remaln silent, take
the chances of ncquittal for his cllent, and
then, after conviction, urge the juror’s in-
competency 2s & ground for setting the

_verdict aside.

Opinion, Page 25, lines 6-14.

IEighth—By the second headnote and
its subhead note (A) by which the
court applies to the facts of this case
the principle that an irregularity in
procedure must be taken advantage of
at the first opportunity, or else be
held to have been waived and lost.

In Chlemmer v. Buffalo, Rochester
&e. Co., 25 U. S. 1, Mr. Justice
Holmes sald:

And if it is evident that a rullng pur-
porting to deal only swith local law has
for its premise or necessary concomitant a
cognizable mistake, that may be sufficlent
to warrant a review,

We submit that this statement cov-
ers this case and demonstrates that
this court has Jjurisdiction. While
the conclusion reached by the State
court undoubtedly lay within the
field of State law, it is equally clear
that in reaching it it was compelled
to pass, and did, in fact, pass through
the domain of ¥ederal law.

Respectfully submitted,
HENRY A. ALEXANDER, of counsel.




